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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

     Misc Arbitration 14/2010  

1)Indusind Bank, A company duly incorporated and 

registered under the Indian Companies Act, 1956, 

also  licensed  under  the  Banking Regulation Act 

1949, having its registered office at 2401, General 

Thimmaya Road Cantonment, Pune and one of  its 

Branches  at  Chiwrapatty  Road,  Ankit  Tower, 1st 

Floor,  Tinsukia-- 786125  known   as   its  Tinsukia 

Branch. And  represented  by  its Branch Head, Sri 

Aamnath Sarma. 

                 ............................................... Petitioner

Vs. 

1. Sri  Debapriya  Baruah

r/o 1 No. Makum Pather

P.O. Margherita- 786181,

Dist- Tinsukia, Assam.

2. Sri Bidyut Goswami

 r/o 1 No. Makum Pather

 P.O.- Margherita- 786181

 Dist- Tinsukia, Assam

.................................. Opp. Parties. 
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Appearance :-

Sri  A.S Khan.

Advocate...............................................For the Petitioner.

None  Appeared ................................... For the Opp. Party.

          Date of Argument      :  20.04.2018

          Date of Judgment      :  05.05.2018

J U D G M E N T

1.     The  instant  arbitration case has  been  emerged  upon  an

Application U/S. 9 of The Arbitration and Conciliation Act, 1996 against

the  Opposite  Parties  for restraining  the Opposite parties  to  create

Third  Party  interest  over  their Property  until  the  satisfaction  of  the

amount   to   be   recovered  under   the   agreement   between  the

petitioner  and  the Opp. Party and direct  the Opposite  parties to

furnish  Bank  guarantee  of  Rs. 1,44,378/- (Rupees One lakh forty four

thousand three hundred and seventy eight  only)  and  also   furnish

further  Bank  guarantee  for accrued  financial charge @ 36% P.A  from

10.2.2010  till  the  claim is  not  settled  and  ad-interim  injunction  in

the  terms  of  prayer above  and cost  of  an  incidental  to  this

application  be  paid  by the  Opposite  Party  and such  order  or  other

orders  be  made and oblique  or  direction  be  given as  the Hon'ble

Court  may deem  fit  and  proper. 

2.     That the Petitioner is a company duly incorporated under the

companies Act, 1956, also licensed and governed under the Banking

Regulation  Act,  1949  having  its  registered  office  at  2401  General

Thimmaiah  Road,  (East  Street),  Cantonment  Pune  -  411001 and its

vehicle Finance Division at 92(86) Chamars Road, Chennai - 600017,

India and carrying on business of Banking and Finance among other
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place at  Chirwapatty  Road,  Ankit  Tower,  1st  Floor,  Tinsukia-  786125

known as its Tinsukia Branch and is regulated by the Reserve Bank of

India. The Petitioner is also continuing the business of extending the

financial facilities under the hire purchase, leasing and loan schemes of

ASHOK LEYLAND FINANCE LTD that was merged with the petitioner and

is represented by its Tinsukia Branch Head, Sri Aamnath Sarma.

3.     That That the ASHOK LEYLAND FINANCE LTD has merged with

Indusind  Bank  limited  with  effect  from 01-04-2003 by  a  scheme of

Amalgamation  approved  by  the  virtue  of  orders  dated  06-05-2004

passed  by  the  Hon'ble  Bombay  High  Court  in  C.P.  No.  270/2004

connected with C.A. No. 45/2004 and order passed by the Hon'ble High

Court of Judicature at Chennai in C.P. NO. 59/2004 connected with C.A.

No. 167/2004 whereby all the assets and liabilities of ASHOK LEYLAND

FINANCE LTD have been merged to Indusind Bank Ltd. Under approved

scheme and in pursuance of Section 394 of the Companies Act, 1956,

Indusind  Bank  Ltd  is  entitled  to  enforce  the  performance  of  all

outstanding contracts previously entered by ASHOK LEYLAND FINANCE

LTD and is collecting dues arising from the parties liable under such

contracts.  All  references  to  the  petitioner  shall  mean  and  include

Indusind Bank Ltd and the former ASHOK LEYLAND FINANCE LTD.

4.      That during the regular course of business, the Opposite Party

NO. 1 viz Sri Debapriya Baruah along with Opposite Party No. 2 viz Sri

Bidyut  Goswami  on  21-08-2006  approached  the  Petitioner  Bank  for

availing finance/ loan for purchasing one commercial vehicle, Tata SFC

709 EX.

5.        That on the request and pursuant to the representation made by

Opposite Party No.1 along with the Opposite Party No. 2, the petitioner

entered into contract/  agreement bearing number SU000755H dated

21-08-2006 for loan with the Opposite Parties whereby Opposite Party

NO. 1 viz Sri Debapriya Baruah was the borrower and the Opp-party No.

2  viz  Sri  Bidyut  Goswami,  stood  as  a  guarantor  undertaking  timely

payment of  the installments of  Opposite Party  No.  1.  The Petitioner

agreed to grant the loan and the Opposite Parities accepted a loan for



4

purchase if  vehicle Tata SFC 709 EX, Engine No. 877560, chasis no-

82158 land being registration No. AS-23/E- 6033 on the following terms

and conditions:- 

(i)  That  the  Opposite  Parties  would  pay  the  sum  without  previous

Demand, in monthly installments as per term and conditions of the said

Agreement  entered  into  between  the  Petitioner  and  the  Opposite

Parties.

(ii) As per Provision of the said agreement the Opposite Parties would

pay the Petitioner compensations/ delayed payment of the additional

interest  of  36%  per  annum  on  overdue  installments  and  on  all

installments not paid in time, upto date of their payment. Be it also

stated herein that the copy of the contract agreement and repayment

scheduled was also given to the Opposite Party at the time of entering

of th said contract agreement between the parties.

Copy  of  the  loan  agreement  is  Annexed  herewith  and  marked  as

Annexure 1.

6.       That pursuant to the terms and conditions of the loan agreement

and based on the details given by the Opposite Parties of their financial

standing and prompt payment, the Petitioner granted loan for the sum

of  Rs.  4,97,000/-  (Rupees  four  lakh  ninety  seven thousand only)  to

purchase the  said  vehicle-  Tata  SFC 709 EX,  morefully  described  in

Schedule I of the said loan agreement, (pat of Annexure I).

7.     That in terms of the said loan agreement, the Opposite Parties

were liable to repay the total  amount of  Rs.  6,53,147/-  (Rupees Six

Lakh  Fifty  Three  Thousand  One  Hundred  and  Forty  Seven  only)

inclusive  of  loan  finance  charges  as  well  as  Insurance  deposit  and

interest @ 5.44% in 47 monthly installments as set out in Schedule II of

the  said  Loan  Agreement  (  Part  of  Annexure  I).  Of  the  installments

repayable by the Opposite Party No. 1., 1st to 46th installment was of Rs.

13,900/-  each  and  lastly  the  47th  installment  was  of  Rs.13,748/-

morefully  described  in  the  First  and  Second  schedule  of  the  loan

agreement/ contract (part of Annexure I).

8.      That the Opposite Party No. 1 has deposited only few monthly
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installments i.e.  a  sum of  Rs.  3,21,500/-  (Rupees three lakh twenty

thousand five hundred only) out of the total agreement value of Rs.

6,53,147/-  (Rupees Six Lakh Fifty Three Thousand One Hundred and

Forty  Seven  only)  and  thereafter  stopped  depositing  the  monthly

installments  as  agreed  vide  contract/  loan  agreement  and  as  such

became a heavy defaulter. Due to default in making installments in due

time, Accrued Financial  Charges towards all  the default  installments

was also charged in terms of the loan agreement. The Petitioner has

maintained the account of the Opposite Parties and the status of the

account of the Opposite Parties as on 04-02-2010 shows the details of

the  account  of  the  Opposite  Parties  and also  the  Accrued Financial

Charges.  As  stated  aforesaid,  as  per  clause  15.1  of  the  said  loan

agreement in case of  default,  the Opposite Parties  were to pay the

entire sum due under the said agreement in addition to the additional

finance charges of 36% per annum until final settlement is not made

with  the petitioner bank.  The opposite  party  no.  1  till  date  has not

made final settlement of the dues in spite of the repeated reminders.

Copies of the Statement of Account as on 04-02-2010 and Statement of

Accrued  Financial  Charges  are  annexed  herewith  and  marked  as

Annexure II and III.

9.      That inspite of several reminders and personal follow-up by the

Petitioner,  the  Opposite  Party  No.  1  paid  no  heed  to  settle  the

outstanding dues as such the Opposite Party no. 1 willfully failed and

neglected to pay the outstanding dues and Opposite Party No. 2 who

stood as guarantor also failed to deposit the same.

10.     That  non  failure to pay the outstanding dues to the Petitioner,

the Petitioner has been compelled to repossess the said vehicle- Tata

SFC 709 EX in terms of Clause 15.2 of the said Loan agreement. But it

is  stated herein  that  the said  vehicle  was  recovered in  a  damaged

condition  although  as  per  the  terms  and  conditions  of  the  loan

agreement the vehicle was to be returned in the condition in which it

was originally delivered except ordinary wear and tear. 
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11.      That the Petitioner even after repossession of vehicle requested

the Opposite Parties to settle the dues but the Opposite Parties did not

turn up/ nor Considered the same and continued to remain defaulter.

12.      That as the cost of retaining the vehicle was rising and the value

of the said vehicle was depreciating and moreover in spite of repeated

requests and demand the Opposite Parties did not turn up to settle the

loan outstanding/ dues as such breached the Terms and conditions of

the said loan agreement/ contract thereby compelling the Petitioner in

pursuance  to  the  terms  of  clause  15.3  and  15.4  of  the  said  Loan

Agreement/ contract to propose for sale of the said vehicle by Auction

and accordingly the Petitioner sold the vehicle for best price i.e to the

highest  quotation  of  Rs.  2,35,000/-  (Rupees  two  lakh  thirty  five

thousand only).

13.     That  both the Petitioner and the Opposite Parties by the said

Loan Agreement had agreed that in the event of default, the Opposite

Party No. 1 the borrower shall authorize the Petitioner to sell/ transfer

the vehicle. The relevant clause 15.3 of the loan agreement reads as

follows.

"The lender shall, in any/ all the aforesaid events of defaults,

be entitled to and the Borrower hereby irrevocable authorize

the lender to sell/ transfer/ assign the Asset either by public

auction  or  by  private  treaty  or  otherwise  howsoever,  and

appropriate the proceeds thereof towards repayment of all

the outstanding amounts from the Borrower to the Lender

under the Agreement if the sale proceeds are not sufficient

to meet all  the dues of  the lender,  the Borrower shall  be

liable to pay for any deficiencies after the said appropriation.

In case there is any surplus after adjusting the dues of the

lender,  the  same  shall  be  paid  to  the  borrower.  Nothing

contained in this clause shall prevent the lender to sell the

Asset and the lender shall be entitled to proceed against the

Borrower(s)  or  Co-  Borrower  (s)  independently  of  such

security."
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14.      The  petitioner after adjusting the sale proceeds of the vehicle,

as  well  as  deducting  the  amount  received  through  the  monthly

installments deposited by the opposite party  no.  1 against the loan

outstanding/ dues, the following sums, as on 04-02-2010, are due and

payable by the opposite parties:-

                    1) Towards overdue charge         Rs.  96,487.00

2) Towards additional financial charges

@36%            Rs. 23,771.00

               3) Towards repossession charges Rs.   7,000.00

4) Towards parking charges Rs.    6,120.00

5) Towards future legal expenses         Rs.  10,000.00

6) Towards cheque bounced charges Rs.    1,000.00

---------------------------------------------------------------------------------------------------

Total Rs. 1,44,378.00

TOTAL IN WORDS- Rupees one lakh forty-four thousand three hundred

and seventy eight only.

(The  additional  financial  charges  accrues  @  36%  p.a.  until  final

settlement is not made by the Opposite Parties)

15.   That  after  the  adjustments  of  the  sale  proceeds  as  well  as

deducting  the  few  monthly  installments  deposited  by  the  opposite

party no. 1 against the dues, a sum of Rs. 1,44,378/- (One lakh forty-

four thousand three hundred and seventy eight only) is still due and

payable by the Opposite parties and in spite of the repeated request

and demands from the Petitioner, the opposite parties did not turn up

nor responded to the same as such an amount of Rs. 1,44,378/- is still

due and payable by the Opposite Parties as per the Loan Agreement

and statement of Account.

16.  That the Opposite Parties has availed the financial assistance for

the purchase of the said vehicle, mentioned in Schedule I of the Loan

Agreement,  whereby  agreeing  to  pay  monthly  installments  and

discharge  the  liabilities  as  per  the  terms  and  conditions  of  the

Agreement  and  as  such  the  Opposite  Parties  are  liable  to  pay  the

aforesaid amount of Rs. 1,44,378/- due to them.
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17.    That in spite of several  demands and requests,  the Opposite

Parties  with malafide intention,  till  date has failed and neglected to

deposit the dues and settle the account.

18.    That  all  the reasonable and bonafide attempts made by the

Petitioner calling upon the Opposite Parties to pay the dues have failed

in view of the belligerent attitude of the Opposite Parties whose only

motive appears to be to deny the dues lawfully payable by them and

the Opposite Parties herein have miserabley failed to take any steps to

pay/ settle the aforesaid dues. In view of such conduct of the Opposite

Parties,  the  Petitioner  is  constrained  to  initiate  suit  proceedings  for

recovery of the amounts due. 

19.  It  is  submitted  that  as  per  provisions  of  section  9  of  the

Arbitration and Conciliation Act 1996, the Petitioner has the right to file

appropriate  application  prior  or  after  initiation  of  the  Arbitration

Proceedings  or  even  during  the  pendency  of  the  Arbitration

Proceedings  initiated  for  recovery  of  the  dues  against  the  Opposite

Parties.

20.  It is also pertinent to submit here that after selling the vehicle

the amount received was insufficient to clear the outstanding dues of

the Opposite Parties and the Petitioner also suffered heavy loss of Rs.

1,44,378/-  (Rupees One lakh forty four thousand three hundred and

seventy eight only) and as such by virtue of the Clause of the Loan

Agreement  between  the  Petitioner  and  the  Opposite  Parties,  the

Opposite Parties are liable to pay the said loss and the Petitioner is

entitled to claim the same.

21.     That as per the loan agreement/ contract executed between the

petitioner and the opposite parties, an arbitration clause to refer the

matter to Arbitration as such entitled the petitioner to refer the same

to the Arbitration at Calcutta and is pending for disposal.

22.  That  the  Petitioner  very  recently  came  to  know  that  the

Opposite  Parties  are  trying  to  dispose off their  movable  assets  and
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immovable  properties  here  at  Tinsukia  with  intent  to  frustrate  the

legitimate claim of the Petitioner. It is submitted that the very purpose

of filing the instant petition is to protect the interest of the Petitioner in

anyway such that liquidating the properties and assests of the opposite

parties should satisfy the loan outstanding dues. It is submitted that

the  opposite  parties  would  try  to  frustrate  the  petitioner  Bank  by

creating third party interests or by alienating their property and thus it

has become expedient to file the instant application before the Hon'ble

Court at this stage.

23.     That  it  is therefore prayed that this Hon'ble Court may be

pleased to direct the Opposite Parties to furnish security in the form of

Bank Guarantee or any other suitable movable/ immovable property for

equal value to the satisfaction of the petitioner herein.

24.  That   the  Petitioner  states  that  it  is  necessary  and  in  the

interests of justice that pending the disposal of the suit proceedings

Bank Guarantee or any other suitable movable/ immovable property for

the loan outstanding amount and interim and ad-interim injunctions

and other interim orders as prayed for herein be granted failing which

grave and irreparable harm, loss and injury would be caused to the

petitioner.  The  Petitioner  is  approaching  the  Hon'ble  Court  for

interlocutory  relief's  with  utmost  diligence  and  I  submit  that  this

Hon'ble Court may exercise its discretion in the petitioners favour in

view of the fact that the balance of convenience favours the Petitioner

who would lose its security and it's lawfully dues in the absence of such

interim relief.

25.  That both borrower and guarantor, viz opposite parties No. 1

and  2  respectively  failed  to  discharge  their  duties  in  terms  of  the

agreement in spite of demand made by the petitioner. Clause 9.6 of the

agreement provides that liability of opposite party No. 2 is co-extensive

with  that  of  the  borrower  for  the  purpose  of  effectiveness  of  the

guarantee and guarantor shall be treated as a principal debtor for all

the dues under the provisions of guarantee and shall  be jointly and

severally liable for the liability of the borrower and hence, both the
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Opposite Parties are jointly and severally liable for the amount due.

26.     That the Hon'ble Court has pecuniary and territorial jurisdiction

to decide the question forming the subject matter of ensuing reference

to Arbitration as the opposite parties are resident in the jurisdiction of

this Hon'ble court, the loan agreement was signed and executed here

at Tinsukia and the Petitioner has a branch office at Tinsukia and the

subject  matter  of  arbitration i.e.,  vehicle  was  repossessed from the

opposite parties and was kept within the jurisdiction  of this Hon'ble

Court  till  the  same  was  not  sold  off   by  the  petitioner  bank,  the

opposite parties also made all transactions within the jurisdiction of the

Hon'ble  Court.  Therefore,  the  Hon'ble  Court  has  jurisdiction  to

entertain, try and determine this application.

27.    That as stated aforesaid that the opposite parties are denying/

depriving  the  petitioner  of  its  rightful  claim  and  petitioner  is

apprehending that the opposite party no. 1 who is heavily indebted

may leave the jurisdiction of this Hon'ble Court and therefore in the

interest of justice pending disposal of the proceedings, security in the

form of  Bank Guarantee  or  any other  suitable  movable/  immovable

property for the amount claimed before the Hon'ble Court in order to

fully secure the amounts payable by the opposite parties herein.

28.  That  the  petitioner  has  a  very  good  prima-facie  case  in  its

favour.

29.   That the balance of convenience also lies in favour of granting

the relief's prayed for than in its refusal.

30.       That if the relief's prayed for is not granted the petitioner would

suffer  much  irreparable  loss  and  injury  which  could  not  be

compensated in terms of money.

31.   That the reliefs as prayed for would be in the best interests of

justice, would avoid multiplicity of litigations and also the chances of

conflicting judgments by different courts.
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32.       That it is apparent that the opposite parties, even in spite of the

reminders and requests made by the Petitioner,  had not turn up to

make the payments which clearly make sought of case to give direction

to the opposite parties to secure the amount which would be required

to satisfy the due amount.

33.    That  the  application  is filed bonafide and in the interest of

justice.

34.    That the petitioner had/ has not approached before this Hon'ble

Court  earlier  or  any  other  Court  or  Arbitrator  in  this  regard  to  the

instant matter for the reliefs claimed hereunder. 

35.      Hence prayed to pass order as follows:-

i. Restrain  the opposite parties to create third party interest

over their property until the satisfaction of the amounts to

be recovered under the agreement between the Petitioner

and the opposite parties.

ii. Direct the opposite parties to Furnish Bank Guarantee of

Rs.  1,44,378/-  (Rupees One Lakhs Forty  four Thousands

Three  Hundred  Seventy-eight  Only)  and  also  to  furnish

further  Bank  Guarantee  for  accrued  financial  charged

@36% p.a. from 04-02-2010 till the claim is not settled.

iii. Ad-interim injunction in terms of prayer above.

iv. Costs of and incidental to this application be paid by the

opposite parties.

v. Such further or other orders be made and / or direction be

given as to this Hon'ble Court may deem fit and proper. 

36.      In view of the prayer of the petitioner now it is to be looked into

that whether the petitioner has succeeded to prove the three cardinal

principle of  injunction or not? But before I  decide the prayer of the

instant petition I am of the considered view that it would be just and

appropriate to see whether this court has the jurisdiction to pass any
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order in view of the new amendment of S. 9 of  The Arbitration and

Conciliation Act, 1996 [26 of 1996] as amended by The Arbitration and

Conciliation (Amendment) Act, 2015[3 of 2016]?

37.      Now with regard to the jurisdiction of the instant court U/S 9 of

The Arbitration and Conciliation Act, 1996 [26 of 1996] as amended by

The Arbitration and Conciliation (Amendment) Act, 2015[3 of 2016] I

have saunter through the new amended act. From the bare perusal of

the new amended act it is apparent that the insertion of Section 9 (3)

reduces the amount of intervention by the judiciary in terms of interim

measures. It states that after the arbitral tribunal has been constituted,

the court shall not entertain any application under section 9 (1) unless

there  are  circumstances  which  can  render  remedy  provided  under

section 17 ineffective.

38.    From the material  on record  in  hand it  is  apparent  that  the

petitioner  has  stated  in  para  17  of  the  petition  that  the  arbitral

proceeding is pending for disposal at Kolkata between the parties as

per loan agreement.

39.     In  view  the  declaration of the petitioner in para 17 of the

petition  and  as  per  new  amendment  of  the  The  Arbitration  and

Conciliation Act, 1996 this court has no jurisdiction to pass any order

U/S 9 of  The Arbitration and Conciliation Act,  1996 [26 of  1996] as

amended by The Arbitration and Conciliation (Amendment) Act, 2015[3

of 2016].

40.       Hence In view  of  the  above  discussion  and  considering  all

facts  and  circumstances I  am  of  the  considered  opinion  that the

case is not maintainable now in this court U/S 9 of The Arbitration and

Conciliation Act, 1996 [26 of 1996] as amended by The Arbitration and

Conciliation (Amendment) Act, 2015[3 of 2016].

41.       Hence, the instant case is dismissed and disposed herewith.



13

42.      However the parties are at liberty to seek remedy as per law

before  the   Arbitration  Calcutta  where  the  matter  is  pending  for

disposal.

43.       Given  under my hand and seal of this Court on the 5 th day of

May 2018.

 

     Dictated and corrected by me

      (A. Hakim )                              (A. Hakim)
         Addl. Sessions Judge                              Addl. Sessions Judge,
               (FTC-2), Tinsukia.                                 (FTC  -2  ), Tinsukia.

 

Transcribed  by:

(P.D  Phukan).


